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(3) The banking entity acquired such
interest on or before December 10, 2013
(or acquired such interest in connec-
tion with a merger with or acquisition
of a banking entity that acquired the
interest on or before December 10,
2013).

(b) For purposes of this §351.16, Quali-
fying TruPS Collateral shall mean any
trust preferred security or subordi-
nated debt instrument issued prior to
May 19, 2010 by a depository institution
holding company that, as of the end of
any reporting period within 12 months
immediately preceding the issuance of
such trust preferred security or subor-
dinated debt instrument, had total con-
solidated assets of less than
$15,000,000,000 or issued prior to May 19,
2010 by a mutual holding company.

(c) Notwithstanding paragraph (a)(3)
of this section, a banking entity may
act as a market maker with respect to
the interests of an issuer described in
paragraph (a) of this section in accord-
ance with the applicable provisions of
§§351.4 and 351.11.

(d) Without limiting the applicability
of paragraph (a) of this section, the
Board, the FDIC and the OCC will
make public a non-exclusive list of
issuers that meet the requirements of
paragraph (a). A banking entity may
rely on the list published by the Board,
the FDIC and the OCC.

[79 FR 5228, Jan. 31, 2014]

§§351.17-351.19 [Reserved]

Subpart D—Compliance Program
Requirement; Violations

§351.20 Program for compliance; re-
porting

(a) Program requirement. Each bank-
ing entity shall develop and provide for
the continued administration of a com-
pliance program reasonably designed
to ensure and monitor compliance with
the prohibitions and restrictions on
proprietary trading and covered fund
activities and investments set forth in
section 13 of the BHC Act and this part.
The terms, scope and detail of the com-
pliance program shall be appropriate
for the types, size, scope and com-
plexity of activities and business struc-
ture of the banking entity.

§351.20

(b) Contents of compliance program.
Except as provided in paragraph (f) of
this section, the compliance program
required by paragraph (a) of this sec-
tion, at a minimum, shall include:

(1) Written policies and procedures
reasonably designed to document, de-
scribe, monitor and limit trading ac-
tivities subject to subpart B (including
those permitted under §§351.3 to 351.6 of
subpart B), including setting, moni-
toring and managing required limits
set out in §351.4 and §351.5, and activi-
ties and investments with respect to a
covered fund subject to subpart C (in-
cluding those permitted under §§351.11
through 351.14 of subpart C) conducted
by the banking entity to ensure that
all activities and investments con-
ducted by the banking entity that are
subject to section 13 of the BHC Act
and this part comply with section 13 of
the BHC Act and this part;

(2) A system of internal controls rea-
sonably designed to monitor compli-
ance with section 13 of the BHC Act
and this part and to prevent the occur-
rence of activities or investments that
are prohibited by section 13 of the BHC
Act and this part;

(3) A management framework that
clearly delineates responsibility and
accountability for compliance with
section 13 of the BHC Act and this part
and includes appropriate management
review of trading limits, strategies,
hedging activities, investments, incen-
tive compensation and other matters
identified in this part or by manage-
ment as requiring attention;

(4) Independent testing and audit of
the effectiveness of the compliance
program conducted periodically by
qualified personnel of the banking enti-
ty or by a qualified outside party;

(5) Training for trading personnel and
managers, as well as other appropriate
personnel, to effectively implement
and enforce the compliance program;
and

(6) Records sufficient to demonstrate
compliance with section 13 of the BHC
Act and this part, which a banking en-
tity must promptly provide to the
FDIC upon request and retain for a pe-
riod of no less than 5 years or such
longer period as required by the FDIC.

(c) Additional standards. In addition
to the requirements in paragraph (b) of
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this section, the compliance program
of a banking entity must satisfy the re-
quirements and other standards con-
tained in Appendix B, if:

(1) The banking entity engages in
proprietary trading permitted under
subpart B and is required to comply
with the reporting requirements of
paragraph (d) of this section;

(2) The banking entity has reported
total consolidated assets as of the pre-
vious calendar year end of $50 billion or
more or, in the case of a foreign bank-
ing entity, has total U.S. assets as of
the previous calendar year end of $50
billion or more (including all subsidi-
aries, affiliates, branches and agencies
of the foreign banking entity oper-
ating, located or organized in the
United States); or

(3) The FDIC notifies the banking en-
tity in writing that it must satisfy the
requirements and other standards con-
tained in Appendix B to this part.

(d) Reporting requirements under Ap-
pendixr A to this part. (1) A banking enti-
ty engaged in proprietary trading ac-
tivity permitted under subpart B shall
comply with the reporting require-
ments described in Appendix A, if:

(i) The banking entity (other than a
foreign banking entity as provided in
paragraph (d)(1)(ii) of this section) has,
together with its affiliates and subsidi-
aries, trading assets and liabilities (ex-
cluding trading assets and liabilities
involving obligations of or guaranteed
by the United States or any agency of
the United States) the average gross
sum of which (on a worldwide consoli-
dated basis) over the previous consecu-
tive four quarters, as measured as of
the last day of each of the four prior
calendar quarters, equals or exceeds
the threshold established in paragraph
(d)(2) of this section;

(ii) In the case of a foreign banking
entity, the average gross sum of the
trading assets and liabilities of the
combined U.S. operations of the foreign
banking entity (including all subsidi-
aries, affiliates, branches and agencies
of the foreign banking entity oper-
ating, located or organized in the
United States and excluding trading
assets and liabilities involving obliga-
tions of or guaranteed by the United
States or any agency of the United
States) over the previous consecutive
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four quarters, as measured as of the
last day of each of the four prior cal-
endar quarters, equals or exceeds the
threshold established in paragraph
(d)(2) of this section; or

(iii) The FDIC notifies the banking
entity in writing that it must satisfy
the reporting requirements contained
in Appendix A.

(2) The threshold for reporting under
paragraph (d)(1) of this section shall be
$50 billion beginning on June 30, 2014;
$25 billion beginning on April 30, 2016;
and $10 billion beginning on December
31, 2016.

(3) Frequency of reporting: Unless
the FDIC notifies the banking entity in
writing that it must report on a dif-
ferent basis, a banking entity with $50
billion or more in trading assets and 1li-
abilities (as calculated in accordance
with paragraph (d)(1) of this section)
shall report the information required
by Appendix A for each calendar month
within 30 days of the end of the rel-
evant calendar month; beginning with
information for the month of January
2015, such information shall be reported
within 10 days of the end of each cal-
endar month. Any other banking enti-
ty subject to Appendix A shall report
the information required by Appendix
A for each calendar quarter within 30
days of the end of that calendar quar-
ter unless the FDIC notifies the bank-
ing entity in writing that it must re-
port on a different basis.

(e) Additional documentation for cov-
ered funds. Any banking entity that has
more than $10 billion in total consoli-
dated assets as reported on December
31 of the previous two calendar years
shall maintain records that include:

(1) Documentation of the exclusions
or exemptions other than sections
3(c)(1) and 3(c)(7) of the Investment
Company Act of 1940 relied on by each
fund sponsored by the banking entity
(including all subsidiaries and affili-
ates) in determining that such fund is
not a covered fund;

(2) For each fund sponsored by the
banking entity (including all subsidi-
aries and affiliates) for which the bank-
ing entity relies on one or more of the
exclusions from the definition of cov-
ered fund provided by
§§351.10(¢)(1),351.10(c)(b), 351.10(c)(8),
351.10(c)(9), or 351.10(c)(10) of subpart C,
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documentation supporting the banking
entity’s determination that the fund is
not a covered fund pursuant to one or
more of those exclusions;

(3) For each seeding vehicle described
in §351.10(c)(12)(i) or (iii) of subpart C
that will become a registered invest-
ment company or SEC-regulated busi-
ness development company, a written
plan documenting the banking entity’s
determination that the seeding vehicle
will become a registered investment
company or SEC-regulated business de-
velopment company; the period of time
during which the vehicle will operate
as a seeding vehicle; and the banking
entity’s plan to market the vehicle to
third-party investors and convert it
into a registered investment company
or SEC-regulated business development
company within the time period speci-
fied in §351.12(a)(2)(1)(B) of subpart C;

(4) For any banking entity that is, or
is controlled directly or indirectly by a
banking entity that is, located in or or-
ganized under the laws of the United
States or of any State, if the aggregate
amount of ownership interests in for-
eign public funds that are described in
§351.10(c)(1) of subpart C owned by such
banking entity (including ownership
interests owned by any affiliate that is
controlled directly or indirectly by a
banking entity that is located in or or-
ganized under the laws of the United
States or of any State) exceeds $50 mil-
lion at the end of two or more consecu-
tive calendar quarters, beginning with
the next succeeding calendar quarter,
documentation of the value of the own-
ership interests owned by the banking
entity (and such affiliates) in each for-
eign public fund and each jurisdiction
in which any such foreign public fund
is organized, calculated as of the end of
each calendar quarter, which docu-
mentation must continue until the
banking entity’s aggregate amount of
ownership interests in foreign public
funds is below $50 million for two con-
secutive calendar quarters; and

(5) For purposes of paragraph (e)(4) of
this section, a U.S. branch, agency, or
subsidiary of a foreign banking entity
is located in the United States; how-
ever, the foreign bank that operates or
controls that branch, agency, or sub-
sidiary is not considered to be located
in the United States solely by virtue of

§351.21
operating or controlling the TU.S.
branch, agency, or subsidiary.

(f) Simplified programs for less active
banking entities—(1) Banking entities
with no covered activities. A banking en-
tity that does not engage in activities
or investments pursuant to subpart B
or subpart C (other than trading activi-
ties permitted pursuant to §351.6(a) of
subpart B) may satisfy the require-
ments of this section by establishing
the required compliance program prior
to becoming engaged in such activities
or making such investments (other
than trading activities permitted pur-
suant to §351.6(a) of subpart B).

(2) Banking entities with modest activi-
ties. A banking entity with total con-
solidated assets of $10 billion or less as
reported on December 31 of the pre-
vious two calendar years that engages
in activities or investments pursuant
to subpart B or subpart C (other than
trading activities permitted under
§351.6(a) of subpart B) may satisfy the
requirements of this section by includ-
ing in its existing compliance policies
and procedures appropriate references
to the requirements of section 13 of the
BHC Act and this part and adjustments
as appropriate given the activities,
size, scope and complexity of the bank-
ing entity.

§351.21 Termination of activities or in-
vestments; penalties for violations.

(a) Any banking entity that engages
in an activity or makes an investment
in violation of section 13 of the BHC
Act or this part, or acts in a manner
that functions as an evasion of the re-
quirements of section 13 of the BHC
Act or this part, including through an
abuse of any activity or investment
permitted under subparts B or C, or
otherwise violates the restrictions and
requirements of section 13 of the BHC
Act or this part, shall, upon discovery,
promptly terminate the activity and,
as relevant, dispose of the investment.

(b) Whenever the FDIC finds reason-
able cause to believe any banking enti-
ty has engaged in an activity or made
an investment in violation of section 13
of the BHC Act or this part, or engaged
in any activity or made any invest-
ment that functions as an evasion of
the requirements of section 13 of the
BHC Act or this part, the FDIC may
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